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to decide. But the Supreme Court would have to decide whether 
or not, under the Commerce Clause this is constitutional. Thus 
when the Supreme Court has decided as it did in Brown v. Mary- 
land u that interstate commerce does not end till after the sale in the 
original package, how can Congress override this express exposition 
of the Constitution by denning that interstate commerce shall end 
at an earlier period, or in other words, say what is and what is not 
interstate commerce? If this be true what is the function of the 
judiciary? 

Therefore it would seem that the doctrine of the silence of Con- 
gress, which has been severely criticized as an unjustifiable rule with 
no real basis in fact, is the only ground on which the Webb-Kenyon 
Act can be upheld: That as the matter is one of national concern 
the silence of Congress before the passage of the Wilson Act meant 
that Congress wanted the subject left unregulated. The Wilson 
Act broke the silence of Congress and allowed the States a certain 
amount of regulation. By the Webb-Kenyon Act Congress has again 
broken its silence and allowed the States absolute control. The rea- 
son why this is not a delegation of power is that the silence of Con- 
gress placed a bar on State action and therefore, although the States 
always had the innate power to act they could not do so till Congress 
lifted the bar. In other words, this is not a delegation of new power 
to the States but a lifting of the barrier which prevented the exer- 
cise of a power which the States always had. 

But if the doctrine of the silence of Congress be sound, the pro- 
hibition on a State's power to regulate interstate commerce in a 
matter of national concern does not reside in the Constitution ipso 
facto, but only when Congress by its silence shows that it wants the 
subject left unregulated. It is difficult to believe that the framers 
of the Constitution could have intended that the right of the States 
to so regulate could be dependent on the action or non-action of 
Congress. However this is a well recognized doctrine. 

In any event it will be of the greatest interest to see how the 
Supreme Court will decide this question, because its decision will 
go a long way toward determining whether the power to regulate 
interstate commerce is exclusively in Congress, or concurrent between 
that body and the States, — a question which has been agitated since 
the adoption of the Constitution. 

/. W. L. 



Deeds — Release or Covenant Not to Sue — Those whose 
delight is in giving effect to what they would persons had said, 
rather than to what persons actually found it convenient to say, will 
herald as the attainment of their ideal the decision of Dwy v. Con- 
necticut Company, in which the words "remise, release and dis- 



1 12 Wheat. 419 (1827). 
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charge" were held, by reason of a subsequent reservation of rights 
against another joint tortfeasor, to mean "covenant not to sue". 1 To 
date, this is the boldest application of a doctrine of interpretation of 
sealed instruments, which has been steadily gaining ground 2 and 
which will probably, save perhaps in the most conservative jurisdic- 
tions, eventually destroy the concept of a release under seal with a 
reservation (valid or void) of the right to proceed against other 
joint tortfeasors. This is the peculiarity of the Dwy case and its 
predecessors, that, while the effect of a release is recognized, yet, by 
rules of interpretation, the effect is negatived. The rule of interpre- 
tation is thus: A release under seal of one joint tortfeasor will 
release all, although right of action against the others is specifically 
reserved, and despite the intention of the parties that it shall not 
have that effect, but this instrument has not that effect because it 
is not a release ; it is not a release, because there is a reservation of 
rights against the other joint tortfeasors. Since the rule of law is 
too solidly imbedded to be overthrown by the intention of the par- 
ties, it was the intention of the parties to create a situation to which 
the rule of law does not apply. 

The justification for a court to declare that one word means 
another is somewhat dependent upon the relation between the two 
words or phrases. It is well, then, in the first place to find what 
is the theoretical and what the practical difference between a release 
of a tortfeasor and a covenant not to sue a tortfeasor. A release is 
a discharge from liability, a denial that the releasee is under further 
obligation to the releasor. 3 Since it goes to the root of the injury 
sustained it is pleadable in bar of an action for the tort. 4 The re- 
leasee being liable for the entire injury, release of his liability is 
release of all liability, so a release under seal of one joint tortfeasor 
is a release of all." The release having, by operation of law, this 

*92 AH. Rep. 883 (Conn. 1915). The words of the one instrument were, 
"I have remised, released and forever discharge and do hereby, etc., remise, 
release and forever discharge to the said Fred T. Ley & Co., of and from all 
debts, etc., especially on account of injuries received on May 6, 1913, I 
hereby reserving my right to sue any other party or parties". The other also 
under seal: "I, for $100 and other valuable consideration, do hereby release 
and discharge Fred T. Ley & Co. from all claims for damages on account of 
accident and make no claim against him or hereby reserving my right to sue 
any other party or parties." The two were treated as identical. 

'In Gilbert v. Finch, 173 N. Y. 455 (1903), it is not certain whether the 
instrument was under seal; in Duck v. Mayer [1892] 2 Q. B. 511, it cer- 
tainly was not; in McDonald v. Grocery Co., 171 S. W. Rep. (Mo. 1914), 
obiter; in Smith v. Dixie Park & Amusement Co., 157 S. W. Rep. 900 (Tenn. 
1913), and Musolf v. Duluth Elec. Co., 108 Minn. 369 (1909), the words 
themselves were rather of a covenant not to sue than of a release, the former 
case recognizing that if a release, the reservation was bad. 

'Cooper v. Keady, 144 Pac. Rep. 99 (Ore. 1914). 

4 Clark v. American Bridge Co., 190 111. App. 134 (1913). 

'Parry Manufacturing Co. v. Crull, 101 N. E. Rep. 756 (Ind. 1913). This 
is true although the person released was not in fact liable, Seither v. Philadel- 
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effect, any reservation of rights against others is repugnant and 
void. 6 A covenant not to sue a joint tortfeasor is absolutely non- 
committal as to the liability of the covenantee and is a mere covenant 
not to prosecute any claim which the covenantor might have (not 
might have had) against the covenantee. Since the covenantee him- 
self is not relieved from liability, a fortiori his co-tortf easors are not 
relieved, regardless of the nature of the instrument containing the 
agreement not to sue or of the presence therein of a reservation of 
rights clause. 7 Since the consideration for the covenant not to sue 
is paid by reason of an injury sustained, it is compensation therefor 
and is a discharge pro tanto of the other joint tortfeasors, 8 so that 
there can be no argument of public policy against a covenant not 
to sue, since the covenantor may at all events proceed against one or 
as many as he pleases, but can never get more than full compensa- 
tion for his injury. The right of the covenantee to recover back 
from the covenantor whatever may have been received by the cov- 
enantor in an action by him in breach of the covenant, makes the 
covenant not to sue ultimately as full a discharge as is a release. 
To simplify the question it may be conceded that the only practical 
difference between a covenant not to sue and a release is that by the 
former, only the covenantee is relieved from liability, while by the 
latter all joint tortfeasors are released. 

If the Dwy case were decided on some other ground than the 
interpretation of an instrument under seal, the last of a substantial 
(so far as the relation of the immediate parties is concerned) dif- 
ference between the two terms would be of great importance. As 
Professor Wigmore has said, there is no magic in words, for, as 
symbols used by persons, they mean what the parties intended them 
to mean. But in arriving at the intention of the parties there are 
several rules restricting the broad interpretation of an instrument. 
First, persons do not always act according to their best intent. They 
may release when if better advised, they would have covenanted not 
to sue. Second, parties may intend what the law will not allow them 
to effectuate. If the parties here entered into a release and intended 
it not to affect liability of others, it is clear what they intended, but 
the condition being repugnant, will not be enforced. Third, where 
there are more parties than one to an instrument, the meaning of 
the words must be restricted to that meaning understood by both 
parties. Fourth, the rule that an instrument shall be so interpreted 
ut res magis valeat, quant pereat has no application where the mean- 

phia Traction Co., 125 Pa. 397 (1889) ; Casey v. Auburn Telephone Co., 155 
App. Div. 66 (N. Y. 1913). 

"Flynn v. Manson, 19 Cal. App. 400 (1912); Bride v. Scott, 132 Mich. 
176 (1913)- 

' Matheson v. O'Kane, 211 Mass. 91 (1912) ; Parry Manufacturing Co. v. 
Crull, supra, note 5- 

'Gore v. Hunstin, 165 111. App. 222 (1912). 
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ing is clear but unable to be effectuated, its proper application being 
to the adoption of one of two possible meanings. It seems too 
clear for argument that the intention of the parties here was that 
there should be an absolute discharge from liability of the one joint 
tortfeasor, but that that absolute release was not to have the effect 
of releasing others. If there exists a condition void for repugnancy 
(and it seems there have been some) this seems to be in that class. 

The fact that, under the old state of things, an evil was felt, 
can no longer be denied. There must be a change and what remedy 
is open if not the one suggested in the Dwy case? It is against 
logic to allow a reservation after an absolute release and it is against 
sense to say that a release is not intended in almost all cases. May 
a remedy be suggested humbly and with trepidation on the theory 
that a positive commanding paternalism is more tolerable than a 
cowardly misinterpreting paternalism? There seems to be some- 
what of an analogy between a release and a penalty in this respect, 
that the one is a receipt of less than full compensation (shown by 
reservation clause) , the other a promise to pay more than full com- 
pensation. The penalty, although intended, is held good only so 
far as it provides for substantial justice for the parties ; hence recog- 
nizing the release as to the parties to it, but refusing to enforce it 
against others, not because it is none the less a release, but because 
it is better policy and prejudices none of the parties to it, to give it 
that effect. The net result is the same as in the Dwy case. 

/. F. H. 



Legal Ethics — Champerty and Maintenance — Elements — 
Notwithstanding the promulgation of a Code of legal ethics by the 
American Bar Association, and its adoption by the bar associations 
of thirty States, 1 the courts have frequently indicated that their opin- 
ions will be guided by legal rather than ethical considerations, so 
that although a transaction may be legally unethical, it may, never- 
theless, be not illegal. A recent decision 2 by the Supreme Court of 
Minnesota, one of the States which has adopted this Code, is an 
excellent illustration of the distinction. Attorneys solicited 8 the 
claim of one Johnson for personal injuries against a railroad com- 
pany. The solicitation was successful and Johnson employed them 
under a contingent fee contract, by which they were to receive for 
their services one-third of any amount recovered by suit or settle- 
ment. The client was advised, however, not to settle, on the ground 
that heavy damages might be obtained by a jury trial. The attorneys 

'Amer. Bar Assoc. Rep. 560 (1914). 

'Johnson v. Great Northern Ry. Co., 151 N. W. Rep. 125 (1915). 
3 In what manner the claim was solicited does not appear and apparently 
was considered of no importance by the court. 



